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(b) Notwithstanding a finding of incompetence, a ward who is petitioning the
court under sub. (2) may retain an attorney, the selection of whom is subject to court
approval, and contract for the paymerlt of fees, regardless of whether or not the
guardian eonsents or whether or not the court finds cause under sub. (2).

54.70 Duties in ian ad li for reviews. Io any review of a
protective placement under s. 55.06 or of a protectivé serviee services order under s.
55.05, the guardian ad htem shall do all of the followmg

(1) Interv1ew the ward to explam the review procedure, the right to an
independent evaluation, the r»;tght to counsel, and the right to a hearing.

(2) Provide the informat;\b\n uuder par—a) sub. (1) to the ward in writing.

(3) Secure Request that th\e court order an additional medical, psychological,
or other evaluatlon of the ward 1f necessary

(4) Review the annual report and relevant reports on the ward’s condition and
placement. \

(5) Rev1ew the ward’s condltlon placement and rlghts w1th the guardian.

(6) If relevant report to. the court that the ward ob_]ects to the finding of
contmumg mcompetency, the present or proposed placement, the position of the
guardian, or the recommendation of the guardlan ad litem as to the best interests of
the ward or if there is amblgulty about the ward s position on these matters.

(7) Provide a summary written report to the court.

8) If relevant, report to the court that the w\ard requests the appointment of
counsel or an adversarykhearing. \ |

(9) Attend the hearing. \

\

#+=+NOTE: You asked why s. 54.70 (6m) (now renumberede 54.70 (7)) and (9m) (now
renumbered s. 54.70 (9)) had had odd numbering. I've been unable to figure out why, but
it doesn't seem to have been the result of an underlying problem
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54.72 Guardian compensation and reimbursement. A guardian of the
person or a guardian of the estate is entitled to compensation and to reimbursement
for expenses as follows:

(1) COMPENSATION. (a) Subject to the court’s approval, as determined under par.
(b), a guardian shall receive reasonable compensation for the guardian’s services.

(b) The court shall use all of the following factors in deciding whether
compensation for a guardian is just and reasonable:

1. The reasonableness of tﬁe sefvices rendered.

2. The fair market value of the service rendered.

3. Any conflict of interest of the guardian.

4. The availability of another to provide the services.

5. The value and nature of the ward's estate, MAANJ\ *"’\é 6&&&‘.&5& ok g,
owetun Hie wa bdB s nedda ang” WB R LD

1 #. The hourly or other rate proposed by the gum or the services.

(¢) The amount of the compensation may be determined on an hourly basis, as
. a monthly stipend, or on any other basis that the court determines is reasonable
under the circumstances. The couft may establish the amount or basis for computing
the guardian’s compensation at the time of the guardian’s initial appointment.

(2) REIMBURSEMENT OF EXPENSES. The guardian shall be reimbursed for the
amount of the guardian’s reasonable expenses incurred in the execution of the
guardian’s duties, including necessary compensation paid to an attorney, an
accountant, a broker, and other agents or service providers.

(3) WHEN COURT APPROVAL REQUIRED. A court must approve compensation and
reimbursement of expenses before payment to the guardian is made, but court

approval need not be obtained before charges are incurred.

i,
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54.74 Compensation of guardian ad litem. On-order-ef-the-court—the

egw;gy_ef_qeaue—as—p;mdeé—*x%@), the court shall order reasonable

compensation to id to a suardian ad litem appointed under s. 54.40 (1) from th

ward’s estate, if sufficient. or, if insufficient, by the county of venue. If the court
orders a county to pay the compensation of the guardian ad litem, the amount
ordered may not exceed the compensation paici to a private atterneys attorney under
s. 977.08 (4m) (b). Th ardian ad litem shall receive co ation for ormin:
all duties required under s. 54.40 (4) and for other at r
court and ére reasonably necessary to promote thé ward's bést interests.
- SUBCHAPTER VI
VOLUNTARY PROCEEDINGS;
CONSERVATORS
54.76 Conservator; appointment; duties and powers; termination. 1)
Any adult resident who is unwilling or believes that he or she is unable properly to ’Q/ %9
manage his or her property or income may voluntarily apply to the circuit court of Q 7.
the county of his or her residence for appointment of a conservator of the estate. @ 4(&
Upon receipt of the application, the court shall fix a time and place for hearing the % g ?%
e

application and may direct to whom. including presumptive adult heirs, and in what a

4‘\
manner notice of the hearing shall be given—(A-If an-applicationfor conservatorship C% {

%

}s—ﬁled—t:be to a potential recipient of the notice. unless the potential rec191§nt has

[
2,
~—— o e c%




- 85 - DAK-0039/P2Stat
DAK:cjs:irs&pg

s
waved receipt. The fee prescribed ins. 814.66 (1) (b) shall be paid at the time of the

filing of the inventory or other documents setting forth the value of the estate.

+++«NOTE: Should anyone in addition to presﬁi‘nptive heirs be specified in s. 54.76
(1)?" (See distribution of notice under s. 54.76 (4).) Should any of this be in s, 54.38? Note
that I did not draft *adult” — shouldn't all heirs receive notice (see, for example, s. 54.76

@7\, just ks
(2) At the time-ofsuch hearing WM@M@ the applicant
“shall be persbnally‘examine'd by the court and if the court is satisfied that the
‘applicant desires a conservator and that the fiduciary nominated is suitable, the
court may appoint the nominee as conservator and issue letters of conservatorship

* to the nominee upon the filing of a bond in the amount fixed by the court.

(3) A conservator shall-have has all the powers and duties of a guardian of the

te; individua e i torshi m i f hi
or her estate, subject to approval of the conservator.

, »+NOTE; Please review th e gifting language kcarefully, in light of the actual factual
situation and holding of Zobel v. Fenendall. A,

(4) Any person, including an individugl whosé ésf:ate is under conserVatorslﬁp,
may apply to the court at any tlme for termination Jebepeef of the conservatorship.
Upon suchr ecelpt of thg apphcatlon the court shall fix a time and place for hearing
and may direct that 10 days’ notice by mail be given to the persen’s individual's
guardian of the person or agent under a power of attorney for héalghcarg, if any, the
conservator, and the presumpu%ékﬁg\;s of the applicant—Upen-such individual whose
estate is under conservatorship. A pogential recipient of the notice may waive its
receipt. At the hearing, thé court shall, unless it is clearly shown that the applicant

individual whose estate is under conservatorship is incompetent, remove the

/
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conservator and order the property restored to the applicant-or-if the-applicant-so

W@
(};Tﬁd_ng%“ If the court sha;Lupea&wh—heafmgdeteFm&He determines at the

hearing that the persen m_d;m_dg_al whose estate is administered by a conservator

may-be is incapable of handling his or her éstate, the court shall order the
conservatorship continued, or, if the applicant so desires and the a nominee is
suitable, the-court-may appoint a successor conservator. A conservatorship may only
be terminated under a hearing under this subsection
(5) Appointment of a conservator shall—net—be does not constitute evidence of
the competency or incompetency of the person whose estate is being administered.
(6) The court that appointed the conservator shall have continuing jurisdiction
over the conservator. Any of the following, if committed by a conservator with respect
‘to a conservatee or the conservatee's estate, constitutes cause for a remedy of the
" conservator under spb., (N (@ 5:
(a) Failing to timely file an inventofy or account, as krequired under this
chapter, that is accurate and éomplete.
()] Comm1tt1ng fraud, waste, or mlsmanagement
(0 Abusmg or neglectmg the conservatee or knowmgly perrmttmg others to do
s0.
(d) Engagmg in self- dealmg
(e) Faxlmg to adequately prov1de for the personal needs of the conservatee from
available estate assets and public beneﬁts.
() Failing to act in the best interests of the conservatee. )
—) Sawrr et b P30, £on g s4. () ~eXeept not @)CR—(\

«+»NOTE: Section 54.76 (6) does not contain all the elements for cause for removal
of a guardian that are specified in s. 54.58 (2). Please review.
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(7) (@) The powers of a conservator may not be terminated without a hearing
and may not be terminated unless any of the following occur:
1. The court removes the conservator on the court’s own motion or under sub.
4. ; v
2. The court appoints a guardian for the individual whose estate is conserved.
3. The individual whose estate is conserved dies.
4. The conservator or individual whose estate is conserved changes residence

to another state.

=++NOTE: Instead of drafting s. 54.76 (7) (a) 5. concerning the court’s receipt of
“notice from an interested person,” I allowed anyone to file a petitiori under s. 54.76 (4).

Pl
ease review. b”’g\ .- ’

ause, as spec1ﬁed in sub (6), for removal of the conservator.

(b) If anyone objects to termmatlon of the conservatorshlp and alleges that the
ind1v1dua1 whose estate is conserved is appropmate for appolntment of a guardian,
the court may stay the hearmg under par. (a) for 14 days to permlt any mterested
person to ﬁle a petition for guardlanshlp If no petltlon is ﬁled the court may
terminate the conservatorship and may appoint a guardian ad litem for the
individual. | 0

~+NOTE: Idid not add the authority for the guardlan ad litem to contact the couia
Adult Protective Services unit; statutory authorization is not needed for such an action.

(8) If a court terminates a conservatorship or a conservator resigns, is removed,

/24

/

-

o sptal aduduistrator

or dies, the conservator or the conservator’s personal repre entative’\shall promp

render a final account to the court and to the former conservatee, any guardian of the
former conservatee, or any deceased conservatee’s personal representative or special
administrator, as appropriate. If the conservator dies and the conservator and the
deceased conservatee’s personal representative or special administrator are the

same person, the deceased conservatee’s personal representative or special
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administrator shall give notice of the termination and rendering of the final account
to all interested persons of the conservatee’s estate.
«+««NOTE: This provision mirrors s. 54.66 (1). Please revie\@

346.06 (1) (L) To any person who has been declared incompetenf under s. 54.25
(2) (0) 1. d. to apply for an operator'’s license. '

343.31 (title) Revocation or suspension of licenses after certéin
convictions or declarations. |

343.31 (ZS:) The department shall suspend a person’s operating privilege upon
receiving a record of a declaration under s. 54.25 (2) () 1. d. that the person is
incompetent to apply for an operator’s license. The department inay reinstate the
person‘s operator’s license upon reéeiving a récord of a declaration that the person
is no longer mcompetent to apply for an operator s hcense under s. 54.25 (2) (¢) 1.d.,
if the person is OtherWISB quallfied under thlS chapter to obtam an operator'’s license.

343 31 3) (a) Except as otherW1se prov1ded in this subsectmn or sub. (2m) or
LZ)__Q all revocatmns or suspensmns under tlrus sectmn shall be for a period of one year.

440.121 Credential denial, nonrenewal and revocation based on
incompetency. (1) Notwithstanding any other provision of chs. 440 to 480 relating
to issuahce ofa credentiél, the deparﬂhent shall deny an application for an initial
credential of credential renewal or revoke a credential issued to an individual for
whom the department receives a record of a declaration under s. 54.25 (2) (¢) 1. d.
stating that the individual is incompetent to apply fdr a credential under chs. 440 to
480.

757.48 (1) (a) Except as provided in s. 879.23 (4), in all matters in which a
guardian ad litem is appointed by the court, the guardian ad litem shall be an

attorney admitted to practice in this state. In order to be appointed as a guardian
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ad litem under s. 767.045, an attorney shall have completed 3 hours of approved

continuing legal education relating to the functions and duties of a guardian ad litem

under ch. 767. In order to be appointed as a guardian ad litem under s. 54.40 (1). an

attornev__shall have cé?ﬂ,gleted §g¥ ap;irgved continuing iggal edécation

r_egg%n_t_s_. QQU\NF/H@K (19&\')‘{'/\ SCE :_')(p

(END)
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TO: Ellen Henningsen, CWAG Elder Law Center (-
Mitch Hagopian and Dianne Greenley, WCA } /"
O IOy
FROM: Betsy Abramson m
RE: Guardianship Reform, again........
CC: Bruce Tammi, Barbara Becker, Jim Jaeger, Barbara Hughes,
Andy Brusky — State Bar Elder Law Section
Deb Sybell, State Bar

Thanks much to all of you for your thorough review of the Elder Law Section’s
proposal on Guardianship Reform. Bruce Tami, Barbara Becker, Jim Jaeger, Deb
Sybell and I went through all of your comments on June 21. Our responses to
your comments are enclosed. I am sending you each the other’s comments and
our responses, too, just to keep everyone in the loop. (I thought the penciled in
responses would be a refreshingly low-tech response. Hope that years of practice
will make reading my chicken scratchings a little easier.) I hope that we have
explained our responses in a way that makes our thinking clear; if not, give a call,
of course. I am also enclosing a very draft “policy” statement for the new ch. 54
— a pioposed 54.001, similar to Ch. 55°s 55.001. I just made this up, of course;
the other Elder Law Section representatives are just seeing it with this mailing as
well. Also, we do want to convey to Mitch and Dianne, that we think some of our
differences in perspective are a reflection of who we represent; our experience
with guardianships for older people is obviously a little different than your
experience with guardianships for people with disabilities, but we would like to
continue to have just one set of statutes for all disability groups.

Note that wherever [ wrote “agreed” or “yes,” we have changed the draft (being
submitted to Debora Kennedy today), consistent with your suggestion. And
speaking of Debora, she tells me that, if all goes according to plan, she will get
this done in July, before the next budget requests come in, so that it will be done
in time to be introduced in January. Sure hope so!

Again, many thanks for your thorough review and comments.

&

Frank J. Remington Center
University of Wisconsin Law School 975 Bascom Mall Madison, W1 53706-1399
608/262-1002 FAX: 608/263-3380




DRAFT

ey O
DEBORA: Please clean this up — hope you get our drift! W\

54.001 Declaration of Policy. The legislature recognizes that many adult citizens of the state,
because of degenerative brain disorders, developmental disabilities, serious and persistent mental
illness or other like #1capacities, may be unable to meet the essential requirements for their
physical health and safety or manage their property or financial affairs. These individuals may
be in need of an individual or entity to exercise their rights and responsibly make decisions on
their behalf, through the appointment of a guardian. Such an appointment should be made only
when lesser restrictive alternatives or other resources are not available and giving deference to
advance planning efforts previously made by these citizens. Guardianships should always be
limited to place the least possible restriction on personal liberty and the exercise of constitutional
rights, consistent with due process and protection from abuse, exploitation and neglect.



Kennedy, Debora

From: Kennedy, Debora

Sent: Wednesday, July 28, 2004 11:04 AM

To: ‘Betsy J. Abramson'

Subject: RE: Knock knock

I actually did not get it until July 9 (the postmark is July 6). I will be starting on it

as soon as I can finish a current project; since some of the proposal refers to the Leg
Council Chapter 55 language, it will be important to have that language finalized before
this bill is completed. From the numerous changes to and questions in this draft, I can
see that I will have to have at least one conference with you. After the changes are made
to this draft as you like, I will then have to incorporate the changes in statutes that
crogss-reference ch. 880 provisions that are renumbered or repealed by the draft--that will
nearly double its size. So there is still quite a ways to go, but, because it basically
is in much better shape now, it should be able to be accomplished. Please remember that,
since Representative Miller is giving up his position to run for the Senate, you will
ultimately need another legislator to introduce the bill for the upcoming session (Rep.
Miller, since he's still in office, can request it for the 05-06 session, but of course
won't be able to introduce it in the Assembly, and won't be able to introduce it in the
Senate unless he wins. Right now we're still drafting for the 03-04 session, but that
will change sometime around the first of September, at which point someone will have to
request it for the 05-06 session, and it will receive a new LRB number). This is a very
long way of saying I think it can be ready, in final form, for January introduction--it
may take more than one redraft to do that.

————— Original Message-----

From: Betsy J. Abramson [mailto:bjabramson@wisc.edu]
Sent: Wednesday, July 28, 2004 10:27 AM

To: Kennedy, Debora

Subject: Knock knock

Sigh, that time of the season again - am off to an Elder Law Section
meeting this Friday and have to report on the status of Guardianship Reform
proposal. You had told me once that if we got 1t to you by 7/1, you'd be
able to get to it, you hoped, before getting deluged with budget stuff
again. Because of weird mail systems here, my guess is that you didn't get
it until 7/7, so, with no right of any expectations, I'm just politely
asking whether you think you will have the latest changes incorporated in
time for us to get it introduced in January 2005. Any prayer? Thanks. BA




Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]

Sent: Thursday, July 29, 2004 3:37 PM

To: Kennedy, Debora

Subject: RE: Knock knock

Wow, we are a frustrating group! We'll get on it - sorry. Bets

At 02:41 PM 7/28/2004 -0500, you wrote:

>Things now have changed; I am waiting for replies on the other project on
swhich I was working because I can't proceed without them, so I have turned
s>to the Guardianship Reform proposal. Something initially that I note is
sthat the Elder Law Section seems not to have responded to my guestions in
“sthe Drafter's Note dated January 16, 2004. I would appreciate your
>bringing this to the Elder Law Section's attention, since the qguestions
smust be answered before a final version can be finished.

> Original Message-—---

>From: Betsy J. Abramson [mailto:bjabramson@wisc.edu]

>Sent: Wednesday, July 28, 2004 10:27 AM

>To: Kennedy, Debora

>Subject: Knock knock

>

>

>Sigh, that time of the season again - am off to an Elder Law Section
s>meeting this Friday and have to report on the status of Guardianship Reform
sproposal. You had told me once that if we got it to you by 7/1, you'd be
>able to get to it, you hoped, before getting deluged with budget stuff
>again. Because of weird mail systems here, my guess is that you didn't get
it until 7/7, so, with no right of any expectations, I'm just politely
>asking whether you think you will have the latest changes incorporated in
>time for us to get it introduced in January 2005. Any prayer? Thanks. BA




Kennedy, Debora

From: Kennedy, Debora

Sent: Thursday, August 26, 2004 2:17 PM
To: Kuhn, Jamie

Subject: RE: Draft sponsor

Thank you.

~~~~~ Original Message-—---

From: Kuhn, Jamie

Sent: Thursday, August 26, 2004 2:16 PM
To: Kennedy, Debora

Subject: FW: Draft sponsor

Please feel free to move forward with this with Rep. Miller's approval.

Jamie

Jamie S. Kuhn

Office of Rep. Mark Miller
State Capitol

Room 112 North

P.0O. Box 8953

Madison, WI 53708-8953
Phone 608/266-5342

Fax 608/282-3648

~~~~~ Original Message-----

From: Betsy J. Abramson [mailto:bjabramson@wisc.edul
Sent: Wednesday, August 25, 2004 5:00 PM

To: Kuhn, Jamie; Miller, Mark

Subject: Fwd: Draft sponsor

Jamie/Mark: Can we count on Mark to be the draft sponsor for the
Guardianship Reform bill that you had earlier requested for us? Thanks
much! Betsy (Hey, great piece in the Cap Times today. ;) !} Betsy

>Date: Wed, 25 Aug 2004 16:38:13 -0500

>From: "Kennedy, Debora" <Debora.Kennedy@legis.state.wi.us>
>Subject: Draft sponsor

>To: bjabramsone@wisc.edu

>Thread-topic: Draft sponsor

>Thread-index: AcSK69M5vDauM99+QPmé62gvpmVb+iw==
>X-Spam-Score:

>X-Spam-Report: IsSpam=no, Probability=7%, Hits=__CTE 0, __EVITE_CTYPE O,

> __ CT_TEXT_PLAIN 0, _¢T 0, __IMS MSGID O, __HAS MSGID 0, __SANE_MSGID O,
> _ _MIME_VERSION 0, ___TO_MALFORMED_2 0, __MSGID_BEFORE_RECEIVED 0,

> ___(C230066_P5 0, __ MIME_TEXT ONLY 0, MSGID_FROM_MTA_HEADER 0.000

>X-Spam-PmxInfo: Server=avs-7, Version=4.6.1.107272,

> Antispam-Core: 4.6.1.106808, Antispam-Data: 2004.8.25.111248,

> SenderIP=165.189.139.250

>X-MS-Has-Attach:

>X-MS-TNEF-Correlator:

>Original-recipient: rfc822;bjabramson@wisc.edu

>

>Has Rep. Miller agreed to sponsor the ch. 880 revisions for this coming
sbiennium? Could you please call Jamie Kuhn or another of his aides and

>ask them to request it of me?




>
>Debora A. Kennedy

>Managing Attorney

>Legislative Reference Bureau
>(608) 266-0137
>debora.kennedy@legis.state.wi.us




Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]

Sent: Tuesday, August 24, 2004 5:29 PM
To: Kennedy, Debora
Subject: In case | forget to ask tomorrow.....

...was supposed to ask you for your best ballpark figure of when we'd see
the next draft on G Reform - not that you could know until you see all of
what's left. Anyway, the State Bar Board of Governors' Exec. Com. is
meeting on 10/14 and so if we had it BEFORE then we could provide a copy
with a short(er) cover memo describing it. On 11/5, the whole Board of
Governors is meeting, and hopefully approving the whole thing with strong
support - which will help us get it passed (at least that's the theory...)
so we are hoping to stay on track. Possible Oh-Wonder-Woman? B.




Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]
Sent: Wednesday, August 25, 2004 3:22 PM

To: Kennedy, Debora

Subject: RE: In case | forget to ask tomorrow.....

Of course! Am working on the "leftover" pieces - harder than I thought, of
course - such miscellany.... don't want to de-organize thing by just
plopping in all this junk just anywhere, although I am thinking about
possibly a "miscellany" section! Will have it to you by Monday at the
latest - promise! BA

At 01:35 PM 8/25/2004 -0500, you wrote:

>If I can, by September 6, get from you the material we agreed that I need
>for the next draft, I will commit to having the next draft drafted,
>edited, typed, and submitted to Representative Miller by October 1l--the
searlier I get all the material, the earlier I can get it to you. The
>tricky question will be whether I can get to you an INTRODUCIBLE draft,
>including an analysis, in time for the 11/5 Board of Governors
smeeting--that may be harder or easier, depending on the extent of changes
sneeded after you've reviewed the next draft and how hard I get hit by
>budget requests. I would very much appreciate receiving a copy of your
scover memo that you will be providing to the Executive Committee. Okay?

> Original Message-----

>From: Betsy J. Abramson [mailto:bjabramson@wisc.edu]
>Sent: Tuesday, August 24, 2004 5:29 PM

>To: Kennedy, Debora

>Subject: In case I forget to ask tomorrow.....

>

>
>...was supposed to ask you for your best ballpark figure of when we'd see

>the next draft on G Reform - not that you could know until you see all of
swhat's left. Anyway, the State Bar Board of Governors' Exec. Com. is
smeeting on 10/14 and so if we had it BEFORE then we could provide a copy
swith a short(er) cover memo describing it. On 11/5, the whole Board of
sGovernors is meeting, and hopefully approving the whole thing with strong
>gsupport - which will help us get it passed (at least that's the theory...)
>so we are hoping to stay on track. Possible Oh-Wonder-Woman? B.
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Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]
Sent:  Friday, September 10, 2004 2:42 PM

To: Kennedy, Debora

Subject: Fwd: Guardianship Reform - Important Dates

Debor

a: T will work on the talking points FROM WHAT I ALREADY HAVE. But if we just had one

clean copy to be able to send Deb Sybell around the 4th, then she'd at least be able to say with a straight
face that this thing was in motion and essentially ready for submission.... final boarding stages, etc.

Thanks! Bets

Date: Fri, 10 Sep 2004 14:11:44 -0500
From: Debra Sybell <dsybell@wisbar.org>
Subject: Guardianship Reform - Important Dates
To: BETSY ] ABRAMSON <bjabramson @ wisc.edu>
Thread-topic: Guardianship Reform - Important Dates
Thread-index: AcSXaf79dtKvJ4FuRoehNMH3HHvAcQ==
X-Spam-Score:
X-Spam-Report: IsSpam=no, Probability=7%, Hits=__C230066_P5 0, __CT 0,
__CTYPE_HAS_BOUNDARY 0, _ CTYPE_MULTIPART 0,
__CTYPE_MULTIPART_ALT O,

__HAS_MSGID 0, __IMS_MSGID 0, _ MIME_HTML 0, _ MIME_VERSION 0,
__NEXTPART_ALL 0, _ NEXTPART_NORMAL 0, __SANE_MSGID 0,
__TAG_EXISTS_BODY O,

_TAG_EXISTS_HEAD 0, __ TAG_EXISTS_HTML 0, __ TAG_EXISTS_META 0
X-Spam-PmxInfo: Server=avs-7, Version=4.7.0.11 1621, Antispam-Engine: 2.0.0.0,
Antispam-Data: 2004.9.10. 1, SenderIP=66.170.4.84

X-MS-Has-Attach:

X-MS-TNEF-Correlator:

Original-recipient: rfc822;bjabramson @wisc.edu

Hi Betsy:
Here at the important dates regarding guardianship reform:

Legislative Council Special Committee on Child Guardianship and Custody - September 22nd
You have agreed to testify. Contact person: Russ Whitesel 266-0922

State Bar Executive Committee Meeting - October 14th
We will have to submit written materials to the Executive Committee about 10 days before the

meeting. Hopefully the draft will be completed by then and we will need to develop some talking
points/highlights. No Elder Law Section Board member will need to attend this meeting. | will be
there to be the voice of the Section. The Executive Committee schedules items for the Board of

Governors meeting.
State Bar Board of Governors Meeting - November 5 at the State Bar Center

This is the one where we will need speakers to address the BOG regarding the Section's +5
position on Guardianship Reform and be available for questions.

If you have any questions, please feel free to contact me.

Deb Sybell, Government Relations Coordinator

09/10/2004
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State Bar of Wisconsin

PO Box 7158

Madison, Wl 53707-7158
Direct Dial: (608) 250-6128
Fax: (608) 257-4343
E-mail: dsybell@wisbar.org

WISCONSIN LAWYERS
Expert Advisers. Serving You.

09/10/2004




August 30, 2004

To: Debora Kennedy
FROM: Betsy Abramson
RE: Guardianship Reform — Missing provisions from ch. 830

In your Drafter’s Note from January 2004, you asked about certain provisions of ch. 830
that did not appear to have been addressed in our proposal. You asked whether we
wanted to retain them, and if so, what, if anything should be done with them, including
where they should “land.” The following is my response, with input from the other State
Bar Elder Law Section members who have been closely involved with this project.

880.01 (intro) — I did not find such a provision in 880.01 (unless you meant the “Cross-
reference” reference?)

880.01(9) — ignore; this is now 54.01(20).

880.01(10) - ignore; this is now 54.01(22)

880.07(3) — put this under/with 54.25(2)(c)1.g. on p.38

880.075 — Make this 54.44(1)(b) on page 43. Make an (a) and then put the language that

starts out “A petition for guardianship, other than a petition under 54.50(1) or €3-(b)
under this sub-section, shall be heard within 90 days after it is filed.

Then make a “(b)” and put the current 880.075 here.

880.191(1) — already covered by 54.60(1)

880.191(2) — keep, and make 54.60(3)




880.33(3) — drop

880.33(4) — drop
880.33(6) — keep — make it 54.75 on p.84
880.33(8) (intro) — yes — combine with (b) language below.

.33(a) — unnecessary — drop

880.34(2) make this into 54.64(2)(d) or 54.64(2)(bm).

880.34(3) — Under 54.64(2)(a), on page 75, change to: “A ward..... review of
incompetency or to have the guardian discharged and a new guardian appointed or to
have the guardianship limited and specific reights restored. Such a petition may be filed

880.37 — drop.
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Kennedy, Debora

From: Nelson, Robert P.

Sent: Monday, September 13, 2004 2:23 PM
To: Kennedy, Debora

Subiject: s. 880.32

Debora,

| talked to John R, attorney for DVA about this section. He says they occasionally get calls about it,
so0 he suggests putting it in ch. 45. There is a legislative council committee looking at rewriting ch.
45, so for now | would suggest renumbering it to s. 45.55.

Thanks,

Robert P. Nelson
Senior Legislative Attorney
608-267-7511
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Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]

Sent:  Tuesday, August 24, 2004 5:27 PM /
To: Kennedy, Debora

Subject: Guardianship Reform - p. 14

Debora:

here is the response of the Bar's Real Property, Probate and Trust section to our query on the bottom of
p. 14 of the draft:

I have read the proposed change on page 14. I feel it should be extended to formal probate, and
summary proceedings. The cost of administering small guardianships far outweigh their benefits. Filing
fees are required, annual accounts need to be prepared and filed, often by relatives who have no training
to prepare accounts. They are then required to hire someone to prepare the accounts. Allowing payment
to be made to an agent under a durable power of attorney or as proposed in the legislation to put it in a
bank account makes good sense. I would also propose changing the "savings account” language to
"interest bearing account”, check with your bank on savings account rates and you will see the reason.

** Betsy
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Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]

Sent: Tuesday, August 24, 2004 5:50 PM

To: Kennedy, Debora

Subject: Fwd: Guardianship Reform questions

Here's the responses. (HOW'S THAT FOR QUICK?!) BA

>2. p.18 of the draft 54.15(7). Debora still needs a better answer to her

>first NOTE. Did we really mean that an example of a non-profit entity
sincluded a TRUST? Or an unincorporated association? We WOULDN'T ever
swant a TRUST to be a guardian of the PERSON, would we? How about an
sunincorporated association? Please let me know.

JIM JAEGER ANSWER IS:

2. Trust--I'm neutral on that one. Unincorp. Association--I think we ﬁff

should leave that open if we can. This is a relatively new statute and
it's not clear to me how much it will be used. I don't use them (but
then I'm of the "pioneers get all the arrows" school).

>3. p. 56 - 54.46(2). WCA, CWAG-ELC and Kevin Underwood, have all objected
>to the idea of this "protective arrangement, financial transactions,
>appointment of 'special guardian' - Kevin even since the addition of the
ssub-section that specifically states that this would be limited to actions
>only a guardian of the estate could take. Is there a reason that we need |
~this? Seems like it is brewing a lot of conflict and I know from
sexperience how capable Kevin is of derailing things. Why couldn't a
>1limited, or temporary, guardianship accomplish the same objective here?

JIM JAEGER ANSWER: 3. Protective arrangements. I don't

understand all the fuss. In my
sview, that's less intrusive than a guardianship would be, isn't it. But

>if people have a hangup, I'm not wedded to it.

BA says: Please eliminate this from the draft. (For some reason I
had actually recalled that this was already in the statute, but I couldn't
find it in a quick look right now. Will keep looking tonight when I do my

other homework!) Bets



Kennedy, Debora

From: Betsy J. Abramson [bjabramson @wisc.edu]
Sent: Tuesday, August 24, 2004 6:24 PM

To: Kennedy, Debora

Subject: Guardianship of Jane E.P.

Debora: This is the case I talked about this
p.m. http://www.wisbar.org/res/capp/2004/03—0634.htm

As T understand it, the court said that requiring the subject of a
guardianship to be physically present or a resident of this state before a
petition could be filed was unconstitutional - violating the right to
rravel. It would seem to me, then, that if you can't require a person to
be a resident of this STATE before accepting a petition in a particular
county, that you can't require a person to be a resident of a CERTAIN COUTY
before accepting a petition for guardianship or protective placement in
that county. So, on page 41, for example, I think our language {as amended
and amended again) is fine, albeit perhaps the first set wasn't even needed
("where the petitioner proposes that the the proposed ward be protectively
placed") and, of course, I'm wondering why we use the term "protectively
placed" in ch. 54 - guardianship only. Hmmmm. P.38, again, would seem
like, given the case, don't need g. there.

See you in the a.m. BA

-

-
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Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]

Sent: Friday, August 27, 2004 5:01 PM

To: jjaeger @ mailbag.com; bhughes @ hill-law-firm.com; tammi@execpc.com; beckerhickey_bjb;
dsybell@wisbar.org

Cc: bjabramson@wisc.edu

Subject: Guard Reform - 880 leftovers

G Reform Qs - 880
leftovers - ...
Gang:

T met with Debora Kennedy this week and she had some questions about the
sections and sub-sections in 880 that we had not specifically touched. We
had assumed that we wanted them "brought over” but as I talked to Debora,
we realized that we really needed to go through each one and be sure - and
if we wanted to keep it, should it be kept with same

language? revised? if so, how? where should it go? So, attached are my

best guesses. If you are pressed for time (aren't we all...?!) then I'd
only ask you to look at the ones that I have yellowed with blue lettering
(should be ***'s there too). The rest I'm pretty confident about. I have

bee'd Debora on this as well so she can get started with the ones I'm sure
about. Could I hear from all of you by, say, Wed. of next week?
(9/1) Thanks much, as always! Bets



-

/

Kennedy, Debora

L/

From: Kennedy, Debora

Sent: Monday, August 30, 2004 5:25 PM

To: '‘Betsy J. Abramson'

Subject: RE: Guard Reform - Children and the Law responses

Thanks very much.

~~~~~ Original Message----—-

From: Betsy J. Abramson [mailto:bjabramson@wisc.edu]

Sent: Monday, August 30, 2004 5:10 PM

To: Kennedy, Debora

Cc: troetter@hill-law-firm.com; jjaeger@mailbag.com;
bhughes@hill-law-firm.com; beckerhickey_bjb; tammiGexecpc.com;

dsybell@wisbar.org
Subject: Guard Reform - Children and the Law responses

Debora:
Theresa Roetter, chair of the Children and the Law Section, was kind enough

to go through our questions and get back to me about the questions on the
draft that we had highlighted for their attention. The responses are as

follows:

p.14 - 54.12(1) (b) - change the words "natural guardian" to "parent" - this
way we all know who we’re talking about - the person who has not had
his/her rights terminated and NOT a person whose paternity has NOT been

established.

p.17 - 54.15(4) (b) - change to "A minor 14 years and over may in writing....

54.15(4) (c) - change to "If neither parent of a minor 14 years

nd over is suitable....

7
V/p.39 - 54.25(2) (d)2.p. - change the word "charge" to “custody"

p. 69 - answer to question in your NOTE about whether you should move the

%fch. 48 stuff into ch. 54: an emphatic NO. They "agree it's weird, but want

to keep them." Perhaps this will be addressed by the Leg. Council Child
Guardianship committee?

77 - 54.64(3) (d) and (4)(d) - we asked Children and the Law whether
those were ok. They say YES.

That's it from Children and the Law. I hope that Theresa, whom I've cc'd
on this, will correct me if I got anything wrong. Thanks for your help
Theresa and your patience Debora.

Betsy A.




Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]
Sent: Tuesday, August 31, 2004 2:51 PM

To: Kennedy, Debora

Subject: Fwd: Re: Sec. 880.295, Wis. Stats.

Re: Guardianship Reform - drop 880.295 - Bets

sDate: Tue, 31 Aug 2004 14:48:12 -0500

>From: Linda Dawson <dawsol@dhfs.state.wi.us>
>Subject: Re: Sec. 880.295, Wis. Stats.

>To: bjabramson@wisc.edu

>X-Mailer: Novell GroupWise Internet Agent 6.0.4
>X-Spam-Score:

>X~Spam-Report: IsSpam=no, Probability=7%, Hits=__CTE 0, _EVITE_CTYPE O,

> __ CT_TEXT_PLAIN O, __CT 0, __HAS _MSGID 0O, ___SANE_MSGID 0, __MIME VERSION O,
> __ TO_MALFORMED_2 O, ___HAS_X MAILER 0, _CD O, ___MSGID_BEFORE_RECEIVED O,

> _ C230066_P5 O, QUOTED_EMAIL_TEXT O, __MIME_TEXT_ONLY O,

> MSGID _FROM_MTA_HEADER 0.000

>X-Spam-PmxInfo: Server=avs-4, Version=4.6.1.107272,

> Antispam-Core: 4.6.1.106808, Antispam-Data: 2004.8.30.111598,
> SenderIP=159.158.58.164

>Original-recipient: rfc822;bjabramsonwisc.edu

>

>1 guess so.

>LD

>

> >»> BETSY J ABRAMSON <bjabramson@wisc.edu> 8/31/04 2:38:41 PM >>>
>LD: From this I gather that we can drop 1t????? Bets
>

>

>Betsy J. Abramson

>Clinical Assistant Professor

sUniversity of Wisconsin Law School

sEconomic Justice Institute - Elder Law Clinic

>975 Bascom Mall

>Madison, WI 53706

>(608) 265-2980

>(608) 263-3380 - FAX

>hbjabramson@wisc.edu

> Original Message -----
>From: Linda Dawson <dawsol@dhfs.state.wi.us>

>Date: Tuesday, August 31, 2004 2:05 pm
>Subject: Re: Sec. 880.295, Wis. Stats.

nothing more to add):

"personally, I never used it while I was a Corp Counsel. In a
situation like this, I would have followed the general
generally have a list of volunteer guardians who have agreed to

have been very reluctant to advise that the County should ever

by some other Counties.

As far as the Department petitioning, shouldn't we be looking to
the Counties to be doing this for their residents in the first

VVVVVVVVVVYVVVYVVVYV
VVVVVVVVVVVYVYVVYVYVVYV

1

Here's what Kevin Bailey said (Neil deferred to Kevin and Paul had

guardianship statutes (s.880.33) and not relied on this. Counties
step in where there is no family/friend to act, and I know I would

become the actual guardian. I guess I don't see what benefit this
really provides, although I have no idea whether or not it is used

place? The statute allows 'any relative, public official or other
person' to petition for guardianship (s. 880.07), so I believe the
Department does have the authority to petition in the appropriate




VVVVVVVVVVVVVYVYVVYVYVYVVYVVYVYVYVYYVY

VVVVVVVVVVYVVVVVVVVVVVVVVYVVY

cases, especially if the person is in a State facility.

If it's being used, it should stay. I'm just not sure how
necessary it is.”

LD

>>> BETSY J ABRAMSON <bjabramson@wisc.edu> 8/28/04 11:05:23 AM >>>
LD: In finishing up the last pieces of guardianship reform, I have
been asked by Debora Kennedy if we still want certain sections of
ch. 880 that our committee did not address. Could you let us know
what your gang thinks about sec. 880.295? Do you still use 1it?

Is it still needed? Thanks. Betsy

Betsy J. Abramson

Clinical Assistant Professor

University of Wisconsin Law School

Fconomic Justice Institute - Elder Law Clinic
975 Bascom Mall

Madison, WI 53706

(608) 265-2980

(608) 263-3380 - FAX

bjabramson@wisc.edu




Kennedy, Debora

From: Betsy J. Abramson [bjabramson@wisc.edu]
Sent: Friday, September 03, 2004 2:23 PM

To: Kennedy, Debora

Subject: Fwd: RE: Guard Reform - 880 leftovers

RESPONSE G
Reform Qs - 880 lef...
Debora: Since I'm already four days later than I thought I'd be and only

heard from one person, I am going to assume he well reflects all private
practitioners and send you his comments. Let me know if you need anything
more. Otherwise, this completes all your questions.... I hope. Have a
good long weekend. Betsy

sDate: Fri, 03 Sep 2004 14:20:41 -0500

>From: "Bruce A. Tammi" <tammi@execpc.com>

>Subject: RE: Guard Reform - 880 leftovers

>To: "'Betsy J. Abramson'" <bjabramson@wisc.edu>, jjaeger@mailbag.com,

> bhughes@hill-law-firm.com,

> 'beckerhickey bib' <beckerhickey_bjb@sbcglobal.net>, dsybell@wisbar.org
sX-Mailer: Microsoft Outlook, Build 10.0.2627

>Importance: Normal

>X~-Spam-Score:

>X-Spam-Report: IsSpam=no, Probability=7%, Hits=__ANY_ OUTLOOK_MUA 0, _CT O,

> _ CTYPE_HAS BOUNDARY 0, __CTYPE_MULTIPART 0, __HAS MSGID 0,

> _ HAS_MSMAIL_PRI O, __HAS_X_MAILER O, __HAS X PRIORITY O, ___MIME_VERSION O,
> __ NEXTPART_ALL O, __ NEXTPART_NORMAL 0, __SANE_MSGID 0

>X-Spam-PmxInfo: Server=avs-7, Version=4.7.0.111621, Antispam-Engine: 2.0.0.0,
> Antispam-Data: 2004.9.3.0, SenderIP=207.89.252.212

>Original-recipient: rfc822;bjabramsonéwisc.edu

>

>BET'SY;

>
>I apologize for my late response. My comments are contained in red on

>the attached copy of the memo. I have no comments on the children and
>law additions/changes.

>

>Bruce




<

August 30, 2004

To: Debora Kennedy

FROM: Betsy Abramson

RE: Guardianship Reform — Missing provisions from ch. 880

In your Drafter’s Note from January 2004, you asked about certain provisions of ch. 880
that did not appear to have been addressed in our proposal. You asked whether we
wanted to retain them, and if so, what, if anything should be done with them, including
where they should “land.” The following is my response, with input from the other State
Bar Elder Law Section members who have been closely involved with this project.

o 80.01 (intro) — I did not find such a provision in 880.01 (unless you meant the “Cross-
reference” reference?) AGREE

s /880.01(9) — ignore; this is now 54.01(20). AGREE

= 6&0.01(10) - ignore; this is now 54.01(22) AGREE

V%O 07(3) — put this under/with 54. 25(2)(c)1 g.on p. ﬁAGREE

N ,v/féS0.07S — Make this 54.44(1)(b) on page &3. Make an (a) and then put the language that
4 starts out “A petition for guardianship, other than a petition under 54.50(1) or £3-(b)
under this sub-section, shall be heard within 90 days after it is filed. AGREE
Then make a “(b)” and put the current 880.075 here.

I wouid dclete th}s pr ovision but ddd the following to ~:4.68(3)
...any other persons as determined by the court. The court may authorize petitioner use of
any of the methods of discovery contained in Chapter 804 Wisconsin Statutes in support
of the Petition to review conduct of the guardian.

~880.191(1) — already covered by 54.60(1) AGREE




880.252 Accounts; failure of guardian to file.

If a guardian fails to file the guardian's account as required by law or ordered by the
court, the court may, upon its own motion or upon the petition of any party interested,
order the guardian to show cause before the court why the guardian should not
immediately make and file the guardian's reports or accounts. A copy of said order shall
be served upon the guardian as directed by the court at least 20 days prior to the date
the court has ordered the guardian to appear in court. If a guardian fails, neglects or
refuses to make and file any report or account after having been cited by the court so to
do, or if the guardian fails to appear in court as directed by a citation issued under
direction and by authority of the court, the court may, upon its own motion or upon the
petition of any interested party, issue a warrant directed to the sheriff ordering that the
guardian be brought before the court to show cause why the guardian should not be
punished for contempt. If the court finds that the failure, refusal or neglect is willful or
incxcusable, the guardian may be fined not to exceed $250.00 or imprisoned not to

et 80. is in gu , irely? I believe it was felt necessary
no BM4s 55 bcwuse I believe it s posmb]c for minors to serve in the military service. As a practical
matter I doubt the provision is ever used.

¢/ 880.33(3) - drop AGREE




“{ _88033(4)~ drop AGREE

4 ,/880.34(2) make this into 54.64(2)(d) or 54.64(2)(bm). AGREE

St AL

880.34(3) — Under 54.64(2)(21), on page 75, change to: “A ward..... review of
v incompetency or to have the guardian discharged and a new guardian appointed or to
have the guardianship limited and specific reights restored. Such a petition may be filed

AGREE....

f[88037 — drop. AGREE



Kennedy, Debora

From: Betsy J. Abramson [bjabramson @wisc.edu]
Sent: Tuesday, August 31, 2004 2:51 PM

To: Kennedy, Debora

Subject: Fwd: Re: Sec. 880.295, Wis. Stats.

Re: Guardianship Reform - drop 880.295 - Bets

sDate: Tue, 31 Aug 2004 14:48:12 -0500

“From: Linda Dawson <dawsol@dhfs.state.wi.us>
>Subject: Re: Sec. 880.295, Wis. Stats.

>To: bjabramson@wisc.edu

>X-Mailer: Novell GroupWise Internet Agent 6.0.4
>X-Spam-Score:

>¥X-Spam-Report: IsSpam=no, Probability=7%, Hits=__CTE 0, __EVITE_CTYPE O,

> _ CT_TEXT_PLAIN 0, __CT 0, __HAS MSGID 0, __SANE MSGID 0, __MIME_VERSION 0,
> ___TO_MALFORMED_2 0, __HAS X MAILER 0, _CD 0, __ _MSGID_BEFORE_RECEIVED 0,

> ___(C230066_P5 O, QUOTED_EMAIL_TEXT O, __ MIME_TEXT_ONLY O,

> MSGID_FROM_MTA_HEADER 0.000

>X-Spam-PmxInfo: Server=avs-4, Version=4.6.1.107272,

> Antispam-Core: 4.6.1.106808, Antispam-Data: 2004.8.30.111598,
> SenderIP=159.158.58.164

>0Original-recipient: rfc822;bjabramsonwisc.edu

>

>T guess so.

>LD

>

> s>> BETSY J ABRAMSON <bjabramson€wisc.edu> 8/31/04 2:38:41 PM >>>
>ID: From this I gather that we can drop 1t????? Bets
>

>

>Betsy J. Abramson

>Clinical Assistant Professor

sUniversity of Wisconsin Law School

sEeonomic Justice Institute - Elder Law Clinic

>975 Bascom Mall

>Madison, WI 53706

>(608) 265-2980

>(608) 263-3380 - FAX

>bjabramsonewisc.edu

S Original Message -----—

>From: Linda Dawson <dawsol@dhfs.state.wi.us>
sDate: Tuesday, August 31, 2004 2:05 pm
>Subject: Re: Sec. 880.295, Wis. Stats.

Here's what Kevin Bailey said (Neil deferred to Kevin and Paul had
nothing more to add):

"Personally, I never used it while I was a Corp Counsel. In a
situation like this, I would have followed the general
guardianship statutes (s.880.33) and not relied on this. Counties
generally have a list of volunteer guardians who have agreed to
step in where there is no family/friend to act, and I know I would
have been very reluctant to advise that the County should ever
become the actual guardian. I guess I don't see what benefit this
really provides, although I have no idea whether or not it is used
by some other Counties.

As far as the Department petitioning, shouldn't we be looking to
the Counties to be doing this for their residents in the first
place? The statute allows 'any relative, public official or other
person’ to petition for guardianship (s. 880.07), so I believe the

Department does have the authority to petition in the appropriate
1

VVVYVVVVVVYVVVYVYVVVYV
VVVVVYVYVVVVYVYYVYVVYVYVY




VVVVVVVVVVYVVVVVVVVVYVVVVVYVVYVVYV
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cases, especially if the person is in a State facility.

If it's being used, it should stay. I'm just not sure how
necegssary it is."

LD

>>> BETSY J ABRAMSON <bjabramson@wisc.edu> 8/28/04 11:05:23 AM >>>
LD: Tn finishing up the last pieces of guardianship reform, I have
been asked by Debora Kennedy if we still want certain sections of
ch. 880 that our committee did not address. Could vou let us know
what your gang thinks about sec. 880.295? Do you still use it?

Is it still needed? Thanks. Betsy

Betsy J. Abramson

Clinical Assistant Professor

University of Wisconsin Law School

Economic Justice Institute - Elder Law Clinic
975 Bascom Mall

Madison, WI 53706

(608) 265-2980

(608) 263-3380 - FAX

bjabramson@wisc.edu
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DRAFTER’S NOTE LRB-0039/P2dn
FROM THE DAK:cjs:ch
LEGISLATIVE REFERENCE BUREAU

January 16, 2004

&
/
7
7

1. Numerous questions remain about how you wish to deal with provisions in ch. 830
that have not been addressed by your instructions. Do you intend to affect subchs. II
to V (note especially subch. IV, which deals with minors and spendthrifts). Please also
review the following provisions in subch. I of ch. 880, stats., that have not been affected
by this bill: ss. 880.01 (intro.), (9),-and (10), 880.07 (3), 880.075, 880.155, 880.157,
880.16, 880.191 (2), 880.195, 880.252, 880.253, 880.29, 880.295, 880.32, 880.33 (3), (4),

AR =g

(6), and (8) (intro.) and (a), énd (9), 880.34 (2) and (3), and 880.37. Many of these

provisions may be duplicated by Ianguage created in the bill, but some are not.

N 2. As part of the next version of this bill, I will add “under s. 54.10” to phrases referring
/= to individuals who are determined to be incompetent.

3. This draft repeals provisions in ch. 880, stats., concerning psychotropic medication.
> 1t does not create replacement previsions in ch. 55, as does the Legislative Council draft
WLC: 0220/P1. If the Legislative Council bill that results from WLC: 0220/P1 fails
to pass, and this bill passes, there will be no procedure for administration of
psychotropic medication.

4. This draft does not address numerous changes that must be made to statutes
outside of ch. 880, stats., to reflect the changed numbering effected by this draft. An

» example is 5. 19.32 (1m), stats., which refers to statutes and terms that are changed
9" by this draft. These cross-reference changes will be included in the draft in a later

version.

J~5. This draft includes many new **** Notes, some of which pose specific questions, and
some *** Notes from the previous version which have not yet been answered.

6. An important issue that should be decided is the proposed effective date for this bill;
~ _~do you intend for it to take effect on passage? (Actually, “on passage” means the day
" after publication by the secretary of state after the governor has signed it.)

7 Another issue is initial applicability, i.e., when the changes in law effected by the
bill first apply to procedures, ete. For instance, I presume that you would not want the
bill to initially apply to petitions that are in progress, because there may be due process
problems that result. A common treatment is to have the bill’s provisions first apply

bills modifying ch. 55, stats. (See item 2. above). One way to try to make these separate
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pieces of legislation “work together” is to have them have identical, delayed effective
dates (e.g., January 1, 2005), so that there is not a “gap” created in the law between the
times they each pass. ’

9. Iwould like to express my deep appreciation to Betsy Abramson for the help she has
provided me in sorting through the responses to LRB-0039/P1.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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1. Section 54.25 (2) (d) 2. g. in this bill is one of numerous powers given to a guardian,
if authorized by a court under certain criteria; as qualified, the provision authorizes
the guardian to determine the individual’'s county or state of residence. Your
instructions for s. 54.25 (2) (d) 2. g. for the redraft are “Make sure is in harmony with
Leg Council Committee’s ultimately decided provision on venue.” WLC 0220/2,
approved by the Legislative Council’s Special Committee on Recodification of Chapter
55, has no provision like this; WLC 0220/2 also does not affect s. 880.05, stats. (which,
in this bill, is renumbered s. 54.30 (2) and amended). However, WLC 0220/2 amends
s. 880.06 (1), stats., and repeals and recreates s. 880.06 (2), stats. Under WLC 0220/2,
these statutes would now read as follows:

«880.06 (1) ORIGINAL PROCEEDING. The court in which a petition is first filed shall
determine venue. The court shall direct that proper notice be given to any potentially
responsible or affected county. After all potentially responsible or affected counties
and parties have been given an opportunity to be heard, if it is determined that venue
lies in another county, the court shall order the entire record certified to the proper
court. A courtin which a subsequent petition is filed shall,upon being satisfied of an
earlier filing in another court, summarily dismiss the petition. If any potentially
responsible or affected county or party objects to the court’s finding that the ward is
a resident of another county, the court shall refer the issue to the department for
determination under s. 51.40 (2) (g). The court shall then suspend ruling on the motion
for change of venue until the determination under s. 51.40 (2) (g) is final. Proper notice
is given to a potentially responsible or affected county if written notice of the
proceeding is sent by certified mail to the county’s clerk and corporation counsel.

880.06 (2) CHANGE OF RESIDENCE OR WARD BY GUARDIAN. A guardian for 7
_good cause shown may change a ward’s county of residence by filing with the court a
written statement as specified in s. 51.§4O (2) ().”.

Please note that s. 880.06 (2), as repeafpd and recreated, now no longer addresses the

issue of a guardian who moves to anot]jler county; I do not at present know if thatis *
intentional. Also, please note that the ¢urrent wording of s. 51.40 (2) (), stats., applies
only to a guardian who is the parent/or sibling of a ward and to a ward whoisina =
nursing home or state facility; I do not at present know if this narrow application is
intentional. '

P
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Please compare this language with s. 54.30 (2) (renumbered and amended from 880.05,
stats) and (3) (a) (renumbered and amended from s. 880.06 (1), stats.) and (b)
(renumbered and amended from s. 880.06 (2), stats.) in this draft. Please indicate
precisely what changes, if any, you want in this draft to these provisions.

.~ With respect to your instructions concerning s. 54.25 (2) (d) 2. g., it looks as if this
" provision directly conflicts with both the provisions in this draft and WLC 0220/2. Do
* you want me to eliminate it or make some other change to it?

2 This bill renumbers s. 880.331 (5) (a) to (g), stats., as s. 54.70 (1) to (6) and (8) and
creates s. 54.70 (7) and (9). These provisions have to do with the duties of a guardian
ad litem with respect to reviews of protective placements and protective services
orders. Your instructions concerning s. 54.70 are, “This shouldn’t be in ch. 54—-is only
relevant for ch. 55.” The bill approved by the Legislative Council’s Special Committee

on Recodification of Ch. 55, WLC 0220/2, creates provisions in s. 55.18 (2) (a) to (g) and
. 55.19 (2) (a) to (g) that essentially duplicate s. 880.331 (5) (a) to (g). These provisions,
. however, do not include the requirement, created in this bill under s. 54.70 (9), that the
guardian ad litem_attend a hearing for review, and they address only reviews of
protective placements and orders for involuntary administration of psychotropic
medication, not also reviews of all.protective services orders. I am uncertain what to

do. I can repeal s. 880.331 (5), stats., in this bill, but if the Legislative Council bill that
results from WLC 0220/2 does not pass, and this bill passes, there will be no
requirements for guardians ad litem concerning reviews. Another option would be for
me to renumber s. 880.331 (5) (a) to (g), stats., in this bill, as s. 55.195 (1) to (6) and (8)
and create s. 55.195 (7) and (9). If I do so, and both bills pass, this provision will, of
course, be duplicative of ss. 55.18 (2) and 55.19 (2)., Please advise. If you choose the

i

second option, should I make the language conform ;‘tio that in WLC 0220/27 Y-

3. T have not drafted s. 54.001, the declaration of policy, as proposed. Because of
numerous problems created by court interpretations of these declarations, it has been
the LRB’s policy for a number of years not to draft them except for recodification bills
or if there is a reasonable probability that a provision of a bill may be declared
unconstitutional and such a declaration may help sustain the provision.
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